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tffffif fcpm Tf[ff / $87riaG, agar (orf)
(<T) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('Ef) 6rlahal f24ia 02.05.2024
Date of Issue
Arising out of Order-In-Original No. 06/AC/Dem/NA/2023-24,

(s)
07/AC/Dem/NA/2023-24, 08/AC/Dem/NA/2023-24, 09 /AC/Dem/NA/2023-24
and 11/AC/Dem/NA/2023-24 All dated 30.6.2023 passed by The Assistant
Commissioner, CGST Division-V, Ahmedabad North

'3JcftcicbctT c:ITT~~4ciT I Amneal Pharmaceuticals Pvt. Ltd.

(a) Name and Address of the
Plot No. 882/1-871, Nr. Hotel Kankavati Vil!.
Rajoda, Bavla

Appellant Ahmedabad

,lf zsf-s?gr asir srgamar?it az<rs2gr ah uf zrnfnfaRa aatg +TTq
rf@erattRr sfh srrargtrwr rhea#gr#mar2, $a fhht an?gr@sa gtaar?t

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) a{h 3gr«a gr# sf@2fr, 1994 Rt err eaft aargrg aarts err Rt
Ur-tr ah qr rv{a h ziafagajerwrma.rtRa, std rat, a iata4, us+a fest,
atf ifsa, far tr sa, iatf, { fa«Rt: 110001 Rt RtsftReg:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, NewDelhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

ztf?rRt zf h+asawt zr~tatar ffr rs1trTr #tata f#ft
a?ssrtr #asnag +rrT ii, at fa#Rt suzrtr qr svzr iia? ag fft rat
ssrtztRttralug&gt

n case of any loss of goods where the loss occur in transit from a factory to a
use or to another factory or from one warehouse to another during the course
cessing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.
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(w) 'lTT(q %~ fcpm ~ m >R!?T it R-1 <i ffa a +rm "9""{ mmt fa R-1 fl To I it~~~ +rm "9""{

sgrzar ga a faamtrmaharzgftzurkr[Raffa 2t
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(~) atf8i:r --=l ,91 ~rt cJTI -3gr<a geer gratrhRu itsetfz Rt&? st2 smgr stz
nrr ud far a ga(fas, sfl a arr "CfTITT cfl" rn "9""{ Trqrfa sf@nf (i 2) 1998
err 109r fga fag mg zt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) at sgiaa green (srfta) Rqra}, 2001fr 9 a siaf faff&e mar ier<z-8 err
~ if, miTTr smer a 1fa en?gr fa f4ala cTTrfmt fan-sr?gr ustzr R t.-t
failarr Ufa smear fr star Rel sh Tr tar < #r @er ff iafa err 35-<
f.-1-mftcr fr a rar?qr hrr €tr-6 tat fr fa #ft gift a7Re

The above application shall be made in duplicate in Form No. EA-8 as specified
·· under Rule,' 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date

on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa stark arrziira vn arast r3aa gtatst 200/- #tr rat ft
sg sit szgi ii4an vn «are srat gtt 1000/- Rt #tr {ratr Rt srgl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

far gea, a4hagraa resqi tar#arR)Rn nrznf@rawra7f st{h:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4t3qlar tensf@fr, 1944 Rt arr 35-f/35-zh siaiia:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 3Raffa qR-a i zaarg gr ? srarar ft aft, sfhtmatar gees,
s«gr=a tea vi tar zf@ft rznf@r#r (Ree) Rt up@a 2fir flfar, z7rat 2n4 rar,
il§fll<-fl 1fclrf , 3ITl'"{cTT, ffi~{rJlil{, &JQ.fl~li!l~-3800041

/ To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
~ESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
!380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least sho ld be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- wher /penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and ptively in the form of
crossed bank draft in favour of Asstt. Regis -- hny nominate public

e
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" sector bank of the place where the bench of any no.minate public sector bank of the
place where the bench of the Tribunal is situated.

(3) <fR ~ 3TR!?T ~¢~ 3TR!?TT cfiT~!?T~ t clT~~~!?T ~~~ cfiT~~
~ -?t- ~ star Reg sr ar eh gt? gg ft fctl mm "9"tr fl -?t- aa a fr enfnfa &1 cf1ffi4
+ntnf@nawr Rt um sf@a at ah&trwarru spa furwar?1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) ·1rarc gra sf@elf7rr 1970 rt ti#if@ea Rt srggft -1 sia«fa faff fu gar st
~~~3TR!?T ~~~ fa6fa If@er#rt h em?r it r@la ftu Raw s6.50 ¾ cfiT .-4141~4
g«a feae carzrReg I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zit iaf@ at«t Rt fi-l 4 -5j 0 1 mm f.lw cf?!- 3TR m ~1TT'f~ m-r~ i \lfl" mlTT
Fen, ?hatsraa green viat# cf1 ffi 4~(i:h 14Yfcl fcr) Frrn=r, 19 82 ~ frrftcr t1
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftar geen, ata sgrar eavi ara flt +tf@aw(fez) h faaftatr
~ i:hdoi.J+li~I (Demand) "C;cf ~ (Penalty) cfiT 10% pfsrmar afarf 2t zrri~, sf@rear pfwar
10 ~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a#tr sara gen s#ata eh siaia, gnf ghr #&r RRti (Duty Demanded) I

(1) is (Section) llD ~~f.:tmftauftr;
(2) fu-m~~~cf?!-~;
(3) @z#fefit afr 6hazreruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sr cm?gr a 4fasf qf@awrawzi reea rrar tear avs Fclc11Rct ~clTlfrr~~
geer 10% ratr itsgtha awe fa c11 Ra "@" aavs10% ratr Rt srant?l

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone · -ifl- ispute."

-.;~ i2E ''cl,scv0,,%
> ~s 's,¢?a e
- "' • )· 'ti,:; "' r·· . :-,. , ·,\tl.... ~ • .,

•
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F.No.GAPPL/COM/CEXP/66-70/2024

ORDER IN APPEAL

M/s. Amneal Pharmaceuticals Pvt. Ltd.(1.00% EOU), Plot No. 882/1-871, Nr. Hotel
Kankavati, Village-Rajoda, Bavla, Ahmedabad--382220 (hereinafter referred to as 'the
appellant') have filed following appeals against the Order-in-Originals (listed below)
passed by the Assistant Commissioner, Central GST, Division-V, Ahmedabad North
(hereinafter referred to as 'the adjudicating authority). The appellant were holding C.EX
Registration No. AAGCA0781KXM001 and Service Tax Registration No.
AAGCA0781KST001.

Table-A

r.No. Appeal No. SCN No. Date OIO No.8 Date Period of Amount
Dispute Involved

A B C D E F

01 GAPPL/COM/C V.30/15-77/OA/2015 08/AC/Dem/NA/2023-24 July,2013 to Rs.71,998/
EXP/70/2024 dated 30.06.2015 dated 30.06.2023 September-

Referred to as Impugned 2013
Earlier Order -1
OIO 10/Ref/2014
dtd 6.1.2015

02 GAPPL/COM/C V.30/15-76/OA4/2015 07/AC/Dem/NA/2023-24 Oct,2013 to Rs.3,114/
EXP/67/2024 dated 22.12.2015 dated 30.06.2023 Dec-2013

Referred to as Impugned
Earlier Order -2
OIO 9/Ref/2014
dtd 30.12.2014

03 GAPPL/COM/C V.30/15-75/OA/2015 06/AC/Dem/NA/2023-24 Jan,2014 to Rs.17,79,286/
EXP/68/2024 dated 22.12.2015 dated 30.06.2023 March-

Referred to as Impugned 2014
Earlier Order -3
OIO 11/Ref/2014
dtd 06.01.2015

04 GAPPL/COM/C V.30/15-03/OA/2016 09/AC/Dem/NA/2023-24 July,2014 to Rs.22,75,877
EXP/66/2024 dated 09.06.2016 dated 30.06.2023 Sept, 2014

Referred to as Impugned
Earlier Order-4
OIO 09/Ref/2015-16
dtd 22.06.2015

05 GAPPL/COM/C V.30/15-21/V/2016 11/AC/Dem/NA/2023-24 Jan,2015 to Rs.24,99,996/
EXP/69/2024 dated 4.11.2015 dated 30.06.2023 March

Referred to as Impugned 2015
Earlier Order-5
OIO 11/Ref/2015-16
dtd 22.06.2015 ···--

2.1 Briefly stated the facts of the case are that the appellant had filed various claims
seeking refund of unutilized Cenvat Credit balance of duty paid on input or tax paid on
input services used in the manufacture of their final pharmaceuticals products falling
under Chapter 30 of CETA 1985. The finished goods were cleared for export under the
bond during the quarter mentioned at (column-E) of Table-A above and the claim was
filed under the provisions of Rule 5 of Cenvat Credit Rules. 2004 read with Notification
No. 27/2012-CENT) dated 18.06.2012.

2.2 The claims pertaining to the quarter (July, 2013 to September,2013; Oct,2013 to
Dec-2013 andJan,2014 toarch, 2014), were initially san then Assistant
Commissioner of erstwhile Central Excise, Division-III, Ah . arious OIOs
under the provisions of Section 11 of the Central Excise A 13l iable vide

e e
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F.No.GAPPL/COM/CEXP/66-70/2024

Section 83 of the Finance Act, 1994 read with Notification No 41/2012- Service Tax, dated
29.06.2012.

2.3 It was however observed that the Notification No. 5/2006-CE, dated 14.03.2006
(superseded by Notification No. 27/2012-CE (NT), dated 18.06.2012) is governed under
Rule 5 of CCR, 2004 and is related to the refund of Central Excise duty/ service tax on
inputs and input services used in the export of goods, where, the appellant is not in a
position to utilize the Cenvat Credit and such Cenvat Credit are to be refunded. Whereas,
the refund under the Notification No. 41/2012-ST, dated 29.06.2012 is related to the
refund of Service tax paid on the specified services used beyond the place of removal.
Thus, it appeared that the adjudicating authority made error in processing and
sanctioning of the refund under Notification No 41/2012- Service Tax, dated 29.06.2012.

2.4 Being aggrieved with the earlier Order-in-Originals passed by the then Assistant
Commissioner, Division-III, Ahmedabad-II, in respect of the claims pertaining to the
quarter (July, 2013 to September,2013; Oct,2013 to Dec-2013 and Jan,2014 to
arch, 2014), the revenue had preferred appeals with the Commissioner (A), Central
Excise, Ahmedabad. Consequently, protective demands listed at column (c) of Table-A
above, were therefore issued to the appellant proposing recovery of erroneous refunds
sanctioned to them vide various Order-in-Originals. As the departmental appeal before
the Commissioner (A) was pending, the protective demands/SCNs were transferred to the
call book.

2.5 The Hon'ble Commissioner(Appeals-II) vide their Order In Appeal No AHM-EXCUS
002-APP-046-047-048-16-17 dated 29.9.2016, set aside the earlier OIOs and remanded
the case back to original adjudicating authority. Thereafter all the SC~s was retrieved from
call book and the remanded mater were re-adjudicated vide the impugned orders listed
at column (D) of Table-A.

3. In the impugned orders mentioned above, the adjudicating authority partly
rejected the claims on the grounds of limitation. He held that the claims were filed beyond
the prescribed time limit of the Cenvat Credit Rules, 2004 and therefore the amounts
mentioned at Column (F) of the Table-A above, is required to be recovered. For the
remaining amounts he held that the appellant is eligible for refund and observed that the
same has been disbursed/issued to the appellant vide earlier OIOs.

4. Being aggrieved with the impugned orders passed by the adjudicating authority,
the appellant have preferred the present appeals, on the grounds elaborated below;

► The time period of 1 year prescribed in Section 11B of Central Excise Act, 1944 is
for filing refund application within 1 year from the date of export. Section 11B of
the Central Excise Act, 1944 has no co-relation with the time period of availing
CENVAT credit in CENVAT register. The refund applica res ective quarters
were filed within 1 year from end of the quarter. g is not hit by
limitation. ,

il
IC zHU +

~1>
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F.No.GAPPL/COM/CEXP/66-70/2024

>» They claim to have availed CENVAT credit of Invoice in their CENVAT register
during the said quarters. Copy of CENVAT credit register is also submitted. The
time limit for availing CENVAT credit is governed by provisions of Rule 4 of CENVAT
Credit Rules, 2004. Prior to 1° September 2014, there was no set time limit for
availing CENVAT credit in CENVAT Credit Rules, 2004. With effect from 1°
September 2014, a time limit of six months from the date of the document was
introduced to avail CENVAT credit on input and input services. This restriction was
introduced by inserting 3"" proviso to rule 4(1) of CenvatCredit rules, 2004 vide
notification 21/2014 CE NT dated 11 July 2014. This time limit of six months has
further been enhanced to one year with effect from 1 March 2015 vide notification
6/2015 CE NT dated 1 March 2015. Since the some quarter pertains to period prior
to September 2014, the time limit for availing CENVAT credit is not applicable.
They claim that they have availed the Cenvat Credit of invoices older than 1 year
till August, 2014 only. From September, 2014 they have availed Cenvat credit of
invoices within six months only. Hence, the learned Assistant Commissioner has
erred disallowing refund Reliance is placed on Order passed by Hon'ble CESTAT in
the case of Central Bank of India Vs CCE& S.Tax.

► In Hon'ble Ahmedabad Tribunal's decision passed in the case of M/s. Spectramix
Plastics and relied by the adjudicating authority, it can be clearly observed that the
tax payer had filed refund application on 22 March 2011 for period pertaining to
April to June 2009 and July to September 2009. Thus, the tax payer therein had
filed refund application 1 year after the exports had been made. But in the present
case refund application was filed within 1 year from date of export. Only during
period under question they have availed CENVAT credit of invoice which was issued
1 year before. Thus, the learned Assistant Commissioner has erred in law and facts
while considering the time limit of 1 year laid down in Section llB of the Central
Excise Act, 1944 as time period for availing CENVAT credit. The time period of 1
years provided in Section llB of the Central Excise Act, 1944 pertains to time
period for filing refund application from date of export, which has been duly
complied.

► The SCN was retrieved from call book after 6 yrs and 3 months such delayed
adjudication is complete breach of principles of natural justice as held by Hon'ble
High Court in the case of Siddhi Vinayak Syntex Pvt. Ltd.- 2017 (352) E.LT. 455
(Guj.)

5. Personal hearing in all the appeal matters was held on 17.04.2024 through virtual
mode. Shri Karan Rajvir, Chartered Accountant appeared for personal hearing on behalf
of the appellant. He reiterated the contents of the written submissions arid requested to
allow the appeals.

6. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the appeal memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of Rs.71998/- , s8, I-, Rs.17,79,286/-,
Rs.22,75,877/- 8 Rs.24,99,996/- against the appell ·%$ "" joy terest, in the facts
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F.No.GAPPL/COM/CEXP/66-70/2024

and circumstance of the case is legal and proper or otherwise. The demand pertains to
the period July, 2013 to March, 2015.

6.1 The adjudicating authority observed that in terms of Para-3, clause (b) of
Notification No. 27/2012-CE(NT) dated 18.06.2012, the period specified in Section 11B of
the CEA, 1944 would be applicable for filing the refund of Cenvat Credit. He observed
that refund of unutilized Cenvat credit availed on various disputed Invoices were filed
beyond the period of one year from the date of invoice/credit taken. Hence, the claim for
said amounts were hit by limitation.

6.2 The appellant on the other hand claim that the time period of 1 year prescribed in
Section 11B of Central Excise Act, 1944 is for filing refund application within 1 year from
the date of export and has no co-relation with the time period of availing CENVAT credit
in CENVAT register. They claim that the refund application for respective quarters were
filed well within 1 year from end of that particular quarter. Hence, the refund is not hit by
limitation

6.3 It is observed that the adjudicating authority has relied on following Para-3 clause
(b) of the Notification No.27/2012-C.E. (N.T.), dated 18.06.2012, which is re-produced
below;

3. Procedure for filing the refund claim. - (a) The manufacturer or provider of output
service, as the case may be, shall submit an application in Form A annexed to the
notification, to the Assistant Commissioner of Central Excise or Deputy Commissioner of
Central Excise, as the case may be, in whosejurisdiction,

(i). thefactoryfrom which thefinalproducts are exported is situated.

(ii) the registered premises of the provider of service from which output services are
exported is situated.

(b) The application in the Form A along with the documents specified therein and
enclosures relating to the quarterfor which refund is being claimed shall befled by
the claimant, before the expiry of the period specified in section 11B of the Central
ExciseAct, 1944 (1 of1944).

6.4 Section 11B prescribes that every refund claim is to be filed from the before
expiry of one year from the relevant date.

SECTION[11B. Claimfor refund of[duty and interest, ifany, paid on such duty]. (C)
Any person claiming refund ofany [duty ofexcise and interest; if any, paid on such dutyJ
may make an applicationfor refund ofsuch [duty and interest; ifany, paid on such duty] to
the [Assistant Commissioner ofCentral Excise or Deputy Commissioner ofCentral Excise]
before the expiry of[oneyear] [from the relevant date] [[in suchform and manner} as may
be prescribed and the application shall be accompanied by such documentary or other
evidence (including the documents referred to in section 12A) as the applicant mayfurnish
to establish that the amount of[duty of excise and interest; if any, paid on such duty} in
relation to which such refund is claimed was collected from, or paid by, him and the
incidence ofsuch [duty and interest, ifany, paid on such duty] had not been passed on by
him to any otherperson :

Provided that where an applicationfor refund has been made ore the commencement of
the Central Excises and Customs Laws (Amendment a' h lication shall be
deemed to have been made under this sub-section as Act and the same
shall be dealt with in accordance with the provisions _ bstitted by that
Act:] s
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F.No.GAPPL/COM/CEXP/66-70/2024

[Providedfurther that] the limitation of[one year} shall not apply where any [duty and
interest, ifany, paid on such duty} has been paid underprotest.

6.5 The terms explanation to Section 11B clarifies that 'relevant date' shall be as;

(B) "relevant date" means, 

(a) in the case ofgoods exported out ofIndia where a refund ofexcise duty paid is
available in respect ofthe goods themselves or, as the case may be, the excisable
materials used in the manufacture ofsuch goods, 

(i) if the goods are exported by sea or air, the date on which the ship or the
aircraft in which such goods are loaded, leaves India, or

(ii) ifthe goods are exported by land, the date on which such goodspass thefrontier,
or
(iii) if the goods are exported by post, the date ofdespatch ofgoods by the Post

Office concerned to a place outside India;
(b) in the case of goods returned for being remade, refined, reconditioned, or

subjected to any other similarprocess, in anyfactory, the date ofentry into the
factoryfor the purposes aforesaid;

(c) in the case ofgoods to which banderols are required to be affixed ifremovedfor
home consumption but not so required when exported outside India, if returned
to a factory after having been removedJi-om such factoryfor export out of
India, the date ofentry into thefactory;

(d) in a case where a manufacturer is required to pay a sum, for a certain period,
on the basis ofthe rate fixed by the Central Government by notification in the
Official Gazette in full discharge of his liability for the duty leviable on his
production ofcertain goods, ifafter the manufacturer has made the payment on
the basis ofsuch rate for any period but before the expiry of that period such
rate is reduced, the date ofsuch reduction;

[(e) in the case ofa person, other than the manufacturer, the date ofpurchase ofthe
goods by such person;]

[(ea) in the case ofgoods which are exemptfrom payment ofduty by a special order
issued under sub-section (2) ofsection 5A, the date ofissue ofsuch order;]
[(eb) in case where duty ofexcise ispaidprovisionally under this Act or the rules made
thereunder, the date ofadjustment ofduty cifter the final assessment thereof;]
[(ec) in case where the duty becomes refundable as a consequence ofjudgment, decree,
order or direction ofappellate authority, Appellate Tribunal or any court, the date of
such judgment, decree, order or direction;]

· (I) in any other case, the date ofpayment ofduty.]

6.6 From the categories specified hereinabove, I find that in case of goods exported
out of India where a refund of excise duty paid in respect of the goods themselves or,
where refund for the excisable materials used in the manufacture of such goods is claimed
then as per sr.no. (i) above, the relevant date shall be the date of export. ·

6.7 Notification No.27/2012-CE (NT) dated 18.06.2012 provides for refund of CENVAT
Credit under Rule 5 of the said rules. Rule 5 of the CCR, prescribes for refund of Cenvat
credit, where a manufacturer clears the finished goods for export without payment of duty
under bond or LUT, then such manufacturer shall be eligible for refund of Cenvat credit
as determined by the formula given therein. In the instant case, the appellant has
exported the goods and are claiming the refund of duty/tax paid on _input goods or input
service as they are not in a position to utilize lated Cenvat credit lying in
balance because these dutiable inputs/servic in manufacture of final
products which were cleared for export under b
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F.No.GAPPL/COM/CEXP/66-70/2024

7. The adjudicating authority has relied on the judgment of Hon'ble High Court of
Karnataka passed in the case of SURETEX PROPHYLACTICS INDIA PVT. LTD. Versus
COMMR. OF C. EX., CUS. & S.T., BANGALOR- 2020 (373) E.L.T. 481 (Kar.). The Hon'ble
High Court by relying on Hon'ble Apex Court judgment passed in the case of Union of
India & Others v. Uttam SteelLimited reported in (2015) 13 sec 209 = 2015 (319) E.L.T.
598 (S.C.) has held that;

"11.......

··· .. Thus, the irresistible conclusion which has to be necessarily drawn is to the effect that in respect of
refundofclaimsmade underRule 5 ofCENVATCredit Rules, 2004 the provisions ofSection 118 of the
Central Excise Act wouldbe squarely applicable. Even in respect of the refundclaims made under the
CENVAT Credit Rules, 2004 insofaras it relates to "service providers" under the Finance Act, 1994, the
provisions ofCentral Excise Act 1944 as specified in Section 83 of the Finance Act 1994 would cover
the same inasmuch as, Section 118 also finds aplace in Section 83 ofthe Finance Act 1994.

12. Though argument is sought to beput forwardby contending that by virtue ofnotification dated
1-3-2006specifying theperiodoflimitation, we are not inclinedto accept the same, inasmuch as, Rule
5 ofCENVA T Credit Rules itself clearly specifying that such refund claims would be subject to "such
safeguards, conditionsandlimitationsasmaybe specified, by the Central Government, bynotification"
and the above referredNotification No. 5/2006 and27/2012 clearlyspecifying in clause (6) andclause
3.0b) respectively that "before the expity of the periodspecifiedin Section 118 of the Central Excise
Act, 1944 it cannot be gainsaidby the appellants thatprovisions ofSection 118 ofthe Central Excise
Act is not attracted to the refund claimsmade under CENVA T Credit Rules, 2004. Hence, we answer
the substantial questions of law formulated in appeals 31/2017, 32/2017, 33/2017 & 25/2018 by
holding that refund applications filed under the CENVA T Credit Rules, 2004 cannot be without
reference to limitation or time prescribedunderSection 118 of the Central Excise Act 1944.

We also answer the substantial question oflaw formulated in Appeal No. 35/2018 at question
Nos. 1, 3& 4 to the effect that limitation for claiming refund ofunutilized Cenvat credit should
be within the periodprescribed under Section 11B ofCentral Excise Act." .

13. In the instant case, the appellant has obtained registration under the provisions ofFinance Act
1994 in the category ofservice provideras "scientific andtechnical consultancy services". As the entire
taxable services renderedby the appellant for exportingoutside India andon account ofappellant not
having· any domestic service tax liability, the input service credit availed by it on the taxable input
services, receivedby it remainedunutilized Hence, appellant sought for refundofthis unutilizedJi1put
credit under Rule 5 of CENVAT Credit Rules, 2004 by submitting 16 refund claims. Said applications
came to be rejectedas not having been filedwithin the limitationprescribedunderSection 11B of the
Central Excise Act While answering substantial questions of law (Z), (3) & (4) hereinabove, we have
already held that provisions ofSection 118 ofCentral Excise Act would be applicable though Section
11 of the Act does not cover refundofCenvat credit, Notification No. 5/2006makes it explicitly clear
that for the purpose ofrelevantdate for computing oneyearprescribedunderSection 11B, it has to be
determined by applying Rule 5 of Cenvat Credit Rules, 2004, necessarily the refund claims ought to
have been filed within one year from the relevant date as specified in Section 11. In other words,
time-limit has to be computed from the last date ofthe last month ofthe quarter which would
be the relevant date for the purposes of examining if the claim is filed within the limitation
prescribedunderSection 11B or otherwise. The details ofthe refundclaims insofaras it relates to 12
claims was on 3-1-2014 hadbeen filed beyond one year from the last date of the last month of the
quarters and as such, they were clearly time-barred Insofar as remaining 4 claims, matter has been
remandedto the originalauthority, against which there isno appealby the revenue. Hence, we answer
the substantial question oflaw No. 2 that Tribunal was right in holding that the "relevant date
for computation oftime-limit willbe the endofthe quarter"in which FIRCs are receivedasper
the extant Notification No. 27/2012-CE (N. T.), dated
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7.1 In the above decision relevant date is considered as one year from end of the
quarter and not the date of invoice. However, in the present case, the time limit has been
computed from the date of invoice and not the end of the quarter as held in the above
judgment. Hence, the reliance placed by the adjudicating authority on the above
judgment is misplaced.

7.2 Further, I find that the adjudicating authority has also relied on the decision of
Hon'ble CESTAT, WEST ZONAL BENCH, AHMEDABAD passed in the case of RANGDHARA
POLYMERS Versus COMMISSIONER OF C. EX., AHMEDABAD-II- 2022 (379) E.L.T. 382
(Tri. - Ahmd.). Wherein, the Tribunal has relied on the decision taken in the case of
Spectramix Plastics v. CCE (supra) where an observation was made that refund claim in
terms of Notification No. 5/2006-C.E. (N.T.) issued under Rule 5 of Cenvat Credit Rules,
2004 is subject to one year time-bar as prescribed under Section llB of Central Excise
Act, 1944. Hon'ble Tribunal also observed that in the case of Emerson Innovation Center
v. CCE, Pune (supra), wherein it was held that in respect of refund under Rule 5 against
export of goods Section 11B of Central Excise Act, 1944 is applicable and also held that
refund of Cenvat credit relatable to export beyond one year is time-bar. Again, I find that

·· the reliance on the above decision of adjudicating authority is misplaced as in the said
case also the date of export has been considered for computing· one year period of
limitation.

7.3 Similar observation was made by Hon'ble High Court of Madras in the case of
COMMISSIONER OF C. EX., COIMBATORE Versus GTN ENGINEERING (I) LTD- 2012 (28)
S.T.R. 426 (Mad.), wherein it was held that;

"13. Interms ofthe saidrule, the Central Governmentshouldnotify as to the safeguards, conditions
and limitations. Accordingly, Notification No. 5/2006-CE. (N.T), dated 14-3-2006 has issued. Clause
6appendix to the notification reads as under:

"6. The application in Form A, along with the prescribedenclosures and the relevant extracts of the
records maintainedunder the Central Excise Rules, 2002, CENVA T Credit Rules, 2004, or the Service
Tax Rules, 1994, in original are filed with the Deputy Commissioner ofCentral Excise or the Assistant
Commissioner of Central Excise, as the case may be, before the expiry of the period specified in
Section 11B of the Central Excise Act, 1944 (1 of1944)".

14. The said notification prescribes a period of one year, as provided under section 11B of the
Central Excise Act, for thepurpose ofmakingapplication in Form-A along withprescribedenclosures
andalso the relevant extracts of the recordsmaintainedunder the Central Excise Rules, 2002, Cenvat
Credit Rules, 2004 orService Tax Rules, 1994 in original. That application shouldbe filedbefore the
Deputy Commissioner of Central Excise or the Assistant Commissioner ofCentral Excise, as the case
may be. For the purpose of finding out as to the relevant date for the purpose ofmaking claim for
refundofCENVA Tcredit, Rule 5shouldbe made applicable. It is the contention ofthe learnedcounsel
for the assessee that the provision defining relevant date does not cover the claim for refund of
CENVAT credit. We maypoint out that when a statute empowered forsuch claim, the saidprovision
mustbe read to findout as to the relevant date. Rule 5specifies that "where any input orinput service
is ·used in the manufactures of final product which is cleared for export under bond or letter of
undertaking as the case may be, or used in the intermediate product cleared for export, or used in
providing output service which is exported, the CENVATcredit in respect ofthe input or input service
so usedshall be allowed"

15. A reading of the above rule, though there is no specific a. ' rescribed in the
notification, the relevant date must be the date on which the fin proauc for export. If
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any other conclusion is arrived, it will result in disentitling any person to make a claim ofrefund of
CENVA T credit Admittedly, the respondent has made a claim only invoking Rule 5 of the CENVAT
Credit Rules, 2004. In that view ofthe matter, there cannot be any difficulty for us to hold that
the relevant date shouldbe the date 011 which the export ofthe goods wasmade andforsuch
goods, refundofCENVATcredit is claimed 11

8. Further, I find that CBEC vide Notification 14/2016-CE(NT) has put rest to various
interpretation by amending Notification No.27/2012- CE(NT), wherein para-3 for clause
(b) was substituted as under;

The application in the Form A along with the documents specified therein and enclosures relating to
the quarter for which refund is being claimed shall be filed as unde1:·
(i) In case ofmanufacturer, before the expiry of the period specified in section 11B of the Central

Excise Act 1944 (1 of1944);
(ii) In case ofservice provider, before the expiry ofoneyear from the date of-

(a) Receipt ofpayment in convertible foreign exchange, where provision of
service had been completedprior to receipt ofsuch payment· or

(b) Issue ofinvoice, where payment for the service had been received in advance prior to
the date ofissue of the invoice.

9. Thus, applying the ratio of above judgment, I find that relevant date for filing the
claim seeking refund of Central Excise duty paid on inputs & service tax paid on inputs
services under the provision of Rule 5 of the CCR, 2004 read with Notification No.05/2006
CE(NT) dated 14.03.2006 superseded by Notification No.27/2012-CE(NT) dated
18.06.2012, shall be the one year from date of export in case of manufacturer and not one
year from the date of Cenvat credit availed/ date of invoice as held by the adjudicating
authority. In terms of Section 11B, for the claiming refund of duty/tax.paid on inputs/input
service used in exported goods, the relevant date shall be the date of export. The question
of refund arises only when the goods are exported and therefore, I find that the findings
of the adjudicating authority is legally not sustainable. I, therefore, find that the rejection
of claims on limitation, considering the date of invoice as relevant date is not justifiable
and needs to be set-aside. When the demand does not sustain the question of recovering
the interest also does not arise.

10. Accordingly, I set-aside the impugned orders and allow the appeals filed by the
appellant.

11. 3r41a aarraft are 3rflraeqzrr 3q)a tht fan5art
The appeals filed by the appellant stands disposed of in above terms.
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